
A periodic newsletter published by Cole & Partners, Chartered Business Valuators and Corporate Financial Advisors

By A. Scott Davidson, CA•IFA, CBV

A business valuator or forensic accountant can play a number of different roles
in financial litigation and dispute resolution. The two primary roles are as
litigation consultant and expert witness. The two roles are distinctly different
though there are important areas of overlap.

An examination of these alternative roles and the attendant tasks is of interest
to those who provide the services as well as to the in-house and external counsel
who manage them.

This article focuses on the litigation consulting role as distinct from the giving
of expert testimony and related report preparation.

The litigation consulting role is much more developed in the United States than
in Canada – in large part because it is usually only in very large cases where
there is an efficient and effective role for both the litigation consultant and a
separate expert witness or witnesses. In smaller cases, the business valuator or
forensic accountant will often undertake both roles to some degree. Over time,
however, there will be increasing demand for litigation consulting separate from
expert testimony. Reasons include:

• Increasingly, specific rather than generic expertise is being required of an
admissible and credible expert;

• The experiential standard for expert witness work is simultaneously rising
and narrowing;

• Natural evolution consistent with larger case experience;

• Separation of the role of consultant and expert because of increasing concern
that if the same firm or individual is retained to act as both consultant and
as an expert witness, the independence of the expert may be impaired should
he or she be called at trial.

Throughout this article reference is made to the litigation process but the
comments pertain equally to any dispute resolution process.

COUNSEL IS QUARTERBACK
Legal counsel is always the “quarterback” in litigation or potentially litigious
matters. The selection of a litigation consultant and of expert witnesses are but
several of the many decisions that need to be made by counsel in the
development of the case strategy and management.

DIFFERENT TASKS OF THE LITIGATION CONSULTANT
The table below summarizes the different roles that might be played by the
consultant/expert at different stages in the pre-litigation and litigation process
– document production, discovery, expert reports, mediation/settlement
discussions at trial.

The various tasks at each stage are briefly discussed below. The paragraph
numbers which follow correspond to the roles/tasks in the chart below.
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Notice
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applicability of the views expressed to any particular situation. 
As the law differs from jurisdiction to jurisdiction and may change
over time, the reader should consult his or her own professional
advisers to determine the applicability of information contained in
this newsletter in any particular circumstance. Value Added is
provided with the understanding that it does not render legal,
accounting or other professional advice but rather is intended only
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developments in business valuation and other matters.
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Alan Lee 416-361-2571
Nicole McNeill 416-364-9712
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basis and would like to receive future issues,
please send us your business card at the fax
number or address below:

Cole & Partners
80 Richmond Street West, Suite 2000
Toronto, Ontario M5H 2A4

Tel (416) 364-9700 
Fax (416) 364-9707

E-mail: info@coleandpartners.com
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Pre-Litigation Litigation

TASK #2: 
GATHER 
INFORMATION

TASK #3: 
ASSESS 
FINANCIAL 
EXPOSURE

TASK #5: 
EXPLORE 
AREAS FOR 
EXAMINATION

TASK #4: 
GATHER / 
ORGANIZE / 
REQUEST 
RELEVANT 
DOCUMENTS

TASK #6:
COORDINATE 
OTHER EXPERTS

• AUTHOR
• HISTORIAN
• TEACHING 
   ASSISTANT
• INTERPRETER

• SPECIALIST
• RESEARCHER / 
   REPORTER
• LIBRARIAN
• GENERAL CONTRACTOR

TASKS #7 – #10:
EXPERT REPORTS / 
REPLY CRITIQUE REPORTS

DOCUMENT
PRODUCTION

DISCOVERY
(Examinations,
 Interrogations)

EXPERT REPORTS
(Preparation, Coordination, 
 Critique, Response)

MEDIATION AND
SETTLEMENT
DISCUSSIONS

TRIAL
(Chief, Cross, 
 Witness preparation, 
 Cross of other experts, 
 Closing arguments)

DIFFERENT ASPECTS OF LITIGATION CONSULTING ROLE

TASK #1 – PLANNING
A Continuous Process from the Outset

...continued on page 2
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Discount for Restricted Stock and Blockage Discount 

for Large Cap Companies 
Lerch, Marry Ann, “The Economic Values of Restricted Stock Discounts Measured on Secondary Offerings from April 1998 through
July 2001,” Business Valuation Review, December 2003.

The restricted stock and blockage discount for large cap broadly traded companies (“RSD”) is very different from the marketability
discount applicable to thinly traded public companies and private companies.

Based on a study of appropriate stocks from 1998 to July 2001, the author found as follows:

NATURE OF 
DISCOUNT

Large cap RSD is the sum of the floatation costs plus the blockage discount. 
Blockage discount is company specific and varies inversely with the market cap 
and size of the float.

No special marketability discount on top of the large cap RSD. 

Small cap RSD fell significantly through the red, hot market of the late 1990’s though it
remains higher than for large cap companies. In hot markets and for specific securities, 
there may be no blockage discount.

A RANGE OF DISCOUNT 
FOR BLOCKAGE AND RESTRICTED STOCK

5% for floatation   
4% for blockage
9% plus or minus

Marketability discount on top of RSD is 0%.

9% as above plus at least 11% = not less than 20%.

Mary Ann Lerch ASA, CFA, CBA is an independent fee appraiser in McLean, Virginia. She is currently pursuing a PhD in economics at George
Mason University.

Value and Prices in Today’s Market 
Harrison, J., What Buyers are Willing to Pay, Mergers & Acquisitions, December 2003

Strategic buyer premiums are thinning, both absolutely and relative to what financial buyers will pay. This is because of two primary
reasons: strategic buyers are paying less for deals and financial buyers are paying more. The premium as between what a strategic buyer
will pay and what a financial buyer will pay had been in the range of 2.5 times cash flows back in the 1990’s. Today, the difference is 1
times cash flow or less – sometimes there will be no difference at all, particularly when there is only one strategic buyer.

Strategic buyers are paying less for acquisitions now than they did in the mid to late 1990’s. This is because of a number of factors,
including not being able to use the acquirer’s stock as currency as successfully as before (ie it buys less than it used to and dilution is a
factor), they are more disciplined in their approach to acquiring businesses, and acquirer’s are not paying for “speculative synergies” the
way they used to.

Financial buyers, on the other hand, are paying more than historically (in the case of healthy companies). Many financial buyers are having
a more strategic bent to their acquisitions because many private equity firms are specializing or acquiring companies in certain niches.
They gain from the knowledge of having a focus in a particular niche, and they look for ways of consolidating and leveraging within the
group of companies they acquire.  Financial buyers are focusing more on healthy companies and are willing to pay more for these and are
often willing to purchase companies from other financial buyers which is different than historically has been the case. There are more
dollars facing fewer quality deals.
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“Going to end”

early on to 

ensure focus.

Consideration of tasks #1 to #3 in the pre-litigation phase will
not only ensure a more efficient and better focused process, it
will give counsel the opportunity to determine whether there is
alignment between his or her expectations and the consultant’s
and expert’s – ensuring the “right horse for the right course”.

OTHER LITIGATION ASSISTANCE
Once litigation has begun, the consultant’s and the sometimes
the expert’s tasks will include the following:

#4 - Document Production

Expand the initial information gathering process to include
some or all of the following:

• Identify documentation and information that will be required
by the various parties;

• Document management, including organization of the
documents, maintenance of a “data room”, review and
coding of documents by theme and related query generation
and, in some complex cases, full text imaging and related
electronic document organization;

• Assistance with production of documents, what is relevant
and why – particularly for financially oriented documents;

• Review of the documents produced by the opposing party (the
“other side”) to identify gaps in the information and
documentation and further requests and clarifications that
may be required.

#5 – Discovery

Particularly when the other side has the key documents that are
required for a proper analysis of the issues, the consultant can
be very involved with counsel in the discovery process including:
• Identify required information and documentation;
• Develop queries arising from review of the document

productions;
• The discovery process affords an opportunity to acquire

evidence to better assess and strengthen the expert’s
analysis – particularly in those areas which are subjective
and will likely be subject to scrutiny by the other side’s expert
and be the subject of cross-examination at trial;

• Interpret written interrogatories of your client;
• Sometimes, it is appropriate to attend at the examinations

for discovery to provide “live” assistance.

#6 – Coordinate Experts

Very often the industry experts selected by counsel will be long
on industry experience but have little or no experience in the
litigation process, with the related documentation and reporting
requirements. The rigor required when preparing a report and to
give evidence at trial may be in excess of an industry person’s
normal standard – particularly for cross-examination.

Under the guidance of counsel, the litigation consultant can
help to ensure the reports and testimony of the industry specific
experts are appropriately focused, distilled and balanced.
Sometimes the consultant will be asked to assist counsel in
preparing the experts for giving their evidence in chief as well
as for cross-examinations.

#1 – Planning…a Continuous Process from the Outset

This role is the most important. It spans the entirety of the
engagement and is shown as a continuous loop. It can involve
the following:

• Distillation and clarification of the financial and other issues
to assist counsel in understanding certain of the issues and
as a catalyst for counsel’s broader responsibilities. Thinking
“outside the box” to ensure the breadth of relevant
perspectives have been canvassed including financial,
income tax and related risks; 

• “Going to end” early on to ensure focus. Develop a “roadmap”
of the evidence to be marshaled, key tasks and the expert
opinion to be given.

Re-examining the roadmap to continuously improve and refine
it as the evidence unfolds and understanding sharpens;

• Assisting with document production, the discovery process,
retention of industry and other experts, research and various
tranches of analysis – all aligned with the roadmap; and

• Monitoring of costs and prioritization of tasks aligned with
the roadmap.

OTHER PRE-LITIGATION ROLES

#2 – Gathering Information

Assist in gathering the information that will facilitate a proper
assessment by counsel and the client. Generally, this
information will provide a platform for a more extensive
assembly if the matter proceeds to litigation.

#3 – Assess Financial Exposure

Assist counsel and the client with the following:

• Various aspects of planning including a preliminary
determination of the nature of the case, the key questions
and issues to be addressed and the roadmap.

• Preliminary assessment of financial exposure including the
following:

■ Make a “ballpark” quantification of the loss or other
amounts at issue;

■ Provide “bookend” type analysis (i.e. the possible low and
high outcomes under the worst and best scenarios);

■ Consider appropriate mitigation strategies;

■ Assessment of defendant’s ability to pay because the case
is of no value if the judgment cannot be collected; and

■ Risk analysis and perhaps probability weighting the
outcomes. With the benefit of this knowledge, the client
and counsel can then make the appropriate business and
strategic decisions.

Assessment of the opportunity cost of going forward
including not only legal fees, the probability of success,
but most importantly the emotional and financial and
perhaps strategic distraction from the client’s core
business.

The deliverables at the end of this phase should include a
review of the four planning perspectives – albeit on a
preliminary or from 40,000 foot level.

Roles of the Litigation consultant
#7 – Expert Reports and #8 – Reply/Critique Reports

A discussion of the expert’s report is beyond the scope of this article. However, we
observe a few points as follows:

• Too many expert reports read like mystery novels. Rather, the independent
conclusion should be clearly stated and up front. It should be supported by a
scope of review, the approaches considered and analysis undertaken in support
of the conclusion;

• The expert’s report is the expert’s report alone and no one else’s report. The
expert must “own it” in its entirety. An effective expert’s report must achieve a
number of objectives including the following (each of which suggests the
indicated role): 

• Analyst – bring judgment and maturity to the issues. Naked calculations
without context and meaning are of little value and are most often misleading;

• Historian – set the stage and frame the calculations and conclusions – tell the
relevant background history and story of the company or industry or matter at
hand;

• Interpreter – explain what financial matters and calculations, market
observations and the like mean and why they are relevant and how they impact
on the analysis and conclusion;

• Specialist – demonstrate specific expertise in a comprehensible and
trustworthy manner;

• Teaching Assistant –assist the Court to understand the approach and the
various analyses relevant to the issues at hand – avoid jargon and advocacy;

• Researcher / reporter – identify, clarify and highlight information, data and
literature that is relevant to a proper analysis of the issues and reporting; and

• Librarian – specify documentation and other evidence reviewed in scope of
work undertaken in coming to the stated conclusion and appropriately
reference it in working paper files.

#9 - Mediation and Settlement Discussions

Counsel may require different materials for a mediation and/or settlement
discussion than for trial. Both the consultant and the expert appreciate the
difference required in this forum versus that of the court and can provide counsel
with that which is required – typically shorter, more pointed and more
accommodating ranges, calculations and perspectives.

...continued from page 1

#10 – Trial

Detailed discussion concerning giving expert evidence is beyond the scope of this
article. Suffice it to say that the expert’s role at trial will likely include being
examined in chief and cross-examined. There is no substitute for preparation and
having fully canvassed the different points of view that might be brought to bear.
Remember that once cross-examination has begun, the expert cannot confer with
counsel or anyone else until the cross-examination is over.

The consultant and/or expert might be asked to assist counsel in the cross-
examination of the other side’s expert(s). This involves identifying the areas of
critique and in some cases will require the preparation of exhibits that may be put
to those experts on cross-examination as well as assisting counsel with relevant
references to literature and other sources of information and data.

The consultant will sometimes be asked by counsel to assist in the preparation of
closing arguments. This can include the assembly of “theme binders” containing
the relevant analysis of the issues and the relevant evidence (transcripts and
exhibits) presented during the trial.

SUMMARY
Successfully fulfilling the financial litigation consulting role requires not only
financial skills and an appreciation of the litigation context, but the ability to
clearly communicate and coordinate with counsel and the client.

Distinguishing the breadth of the consulting role from the traditional expert
witness role is essential – not only to ensure independence of the expert witness
but to optimize the benefit to both counsel and client in an effective and cost
efficient fashion.

Goodwill – a year later...

Company Goodwill Percent of
Name (Billions, $US) Total Assets

AOL Time Warner 81.7 51

VIACOM 57.5 64

WorldCom 40.8 44

Altria (formerly Philip Morris) 37.6 44

France Telecom 36.9 28

Kraft Foods 36.4 64

Vivendi Universal 35.5 27

Qwest Communications 34.4 48

Unilever 29.2 47

Tyco International 26.2 39

Source: USA Today, “Accounting rule targets goodwill”,  February 6, 2003

Goodwill 
Company Impairment Charge Fiscal

Rank Name (Billions, $US) Period

1 AOL Time Warner Inc. 54 2002

2 JDS Uniphase Inc. 50.1 2001

3 Qwest Communications 
International Inc. 24 2002

4 WorldCom Inc. 15–20 2001

5 Clear Channel 
Communications Inc. 10.8 2002

Source: absoluteBRAND.com 2004

new staff
Nicole M. McNeill

Nicole is a Chartered Accountant and a Certified Public Accountant. Her most
recent experience includes a controllership role for a large Canadian company,
responsible for financial reporting, treasury, and taxation. In her capacity she
acted as the project manager for a financial system conversion, including
business and process re-engineering.

She also brings financial and business consulting experience with a national
accounting firm. She is a preparer of financial analysis models, including
financial covenants, opportunity costs, and financial statement forecasts.
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Top Ten Goodwill Balances (USA)

Top Five Goodwill Impairment Charges (USA)
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Stages of Consolidation
Deans, G, Kroeger, F, & Zeisel, S. Winning the Merger Endgame; AT Kearney, 2003

There is a pattern to industry consolidation. All industries move along the same evolution curve over time, and one can identify where every
industry is in its evolution of consolidation. This book sets out what the consolidation curve is, where various industries are on that curve,
and how they have evolved along the curve over time. They also identify the private equity “sweet spot” – ie the ideal time to invest in a
business and the optimal time to divest it, along with what is necessary for a business to successfully move through each stage.

Synergy Realization 
Lesowitz, T. and Knaff, T, The Human Factor in the Post Merger Mix, Mergers & Acqusitions, December 2003

Poor post-merger integration is the reason for synergies not being realized in many acquisitions, rather than the acquirer “paying too much”.
The successful integration of two businesses is more than moving two operations into the same premises, merging the information systems
and holding bonding exercises for senior management. “The Human Factor” can impact all areas of the integration process and can
undermine the financial synergies that were planned.

There are 5 important steps in the integration process that will assist in a successful merger: (i) communicate to staff in meaningful terms,
(ii) invest in the best talent, (iii) reward the right behaviour, (iv) design the new foundation of the company, and (v) reinforce with consistent
leadership 

Once management recognizes that neither culture of the merging firms will survive intact, they can start to work on building a new culture.
This must be done deliberately and not superficially.

Discount for Lack of Marketability in the Mid-Market
Abbott, Dr. Ashok B., “Discount for Lack of Marketability: An Empirical Analysis,” Business Valuation Review, December 2003.

New study based on NASDAQ delistings finds that the smaller the company, the greater the discount for illiquidity.

Mean market value of firms on day of delisting was $3 million and range from $115,000 to $65 million. Discount during the delisting event
window of 90 days, 23%.

A very technical article but extensive bibliography and appendix referencing prior restricted stock studies and related data. Helpful
information on NASDAQ Listing / Delisting Requirements.

NATURE OF 
PREVIOUS STUDIES

Comparing private placements of restricted securities with publicly traded securities of the
same company

Comparing prices received in sales of closely held stock with subsequent IPO’s

Measuring equity returns around events causing changes in liquidity, e.g. inclusion in the 
S&P 500 Index versus NASDAQ

Theoretical measurement of liquidity costs of restrictions placed on marketability of stocks
such as the quantitative marketability discount models developed by Mercer, Silber and
Hertzel – Smith.

A RANGE OF DISCOUNT 
FOR LACK OF MARKETABILITY

30% to 35%

42% to 46%

2% to 6% varying directly with the enhanced liquidity
and size of the new exchange

1 year – 26%, 2 years – 39% and decreasing directly
with the period of restriction or illiquidity.

Dr. Abbot is an Associate Professor of Finance at the College of Business and Economics of West Virginia University.
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“Going to end”

early on to 

ensure focus.

Consideration of tasks #1 to #3 in the pre-litigation phase will
not only ensure a more efficient and better focused process, it
will give counsel the opportunity to determine whether there is
alignment between his or her expectations and the consultant’s
and expert’s – ensuring the “right horse for the right course”.

OTHER LITIGATION ASSISTANCE
Once litigation has begun, the consultant’s and the sometimes
the expert’s tasks will include the following:

#4 - Document Production

Expand the initial information gathering process to include
some or all of the following:

• Identify documentation and information that will be required
by the various parties;

• Document management, including organization of the
documents, maintenance of a “data room”, review and
coding of documents by theme and related query generation
and, in some complex cases, full text imaging and related
electronic document organization;

• Assistance with production of documents, what is relevant
and why – particularly for financially oriented documents;

• Review of the documents produced by the opposing party (the
“other side”) to identify gaps in the information and
documentation and further requests and clarifications that
may be required.

#5 – Discovery

Particularly when the other side has the key documents that are
required for a proper analysis of the issues, the consultant can
be very involved with counsel in the discovery process including:
• Identify required information and documentation;
• Develop queries arising from review of the document

productions;
• The discovery process affords an opportunity to acquire

evidence to better assess and strengthen the expert’s
analysis – particularly in those areas which are subjective
and will likely be subject to scrutiny by the other side’s expert
and be the subject of cross-examination at trial;

• Interpret written interrogatories of your client;
• Sometimes, it is appropriate to attend at the examinations

for discovery to provide “live” assistance.

#6 – Coordinate Experts

Very often the industry experts selected by counsel will be long
on industry experience but have little or no experience in the
litigation process, with the related documentation and reporting
requirements. The rigor required when preparing a report and to
give evidence at trial may be in excess of an industry person’s
normal standard – particularly for cross-examination.

Under the guidance of counsel, the litigation consultant can
help to ensure the reports and testimony of the industry specific
experts are appropriately focused, distilled and balanced.
Sometimes the consultant will be asked to assist counsel in
preparing the experts for giving their evidence in chief as well
as for cross-examinations.

#1 – Planning…a Continuous Process from the Outset

This role is the most important. It spans the entirety of the
engagement and is shown as a continuous loop. It can involve
the following:

• Distillation and clarification of the financial and other issues
to assist counsel in understanding certain of the issues and
as a catalyst for counsel’s broader responsibilities. Thinking
“outside the box” to ensure the breadth of relevant
perspectives have been canvassed including financial,
income tax and related risks; 

• “Going to end” early on to ensure focus. Develop a “roadmap”
of the evidence to be marshaled, key tasks and the expert
opinion to be given.

Re-examining the roadmap to continuously improve and refine
it as the evidence unfolds and understanding sharpens;

• Assisting with document production, the discovery process,
retention of industry and other experts, research and various
tranches of analysis – all aligned with the roadmap; and

• Monitoring of costs and prioritization of tasks aligned with
the roadmap.

OTHER PRE-LITIGATION ROLES

#2 – Gathering Information

Assist in gathering the information that will facilitate a proper
assessment by counsel and the client. Generally, this
information will provide a platform for a more extensive
assembly if the matter proceeds to litigation.

#3 – Assess Financial Exposure

Assist counsel and the client with the following:

• Various aspects of planning including a preliminary
determination of the nature of the case, the key questions
and issues to be addressed and the roadmap.

• Preliminary assessment of financial exposure including the
following:

■ Make a “ballpark” quantification of the loss or other
amounts at issue;

■ Provide “bookend” type analysis (i.e. the possible low and
high outcomes under the worst and best scenarios);

■ Consider appropriate mitigation strategies;

■ Assessment of defendant’s ability to pay because the case
is of no value if the judgment cannot be collected; and

■ Risk analysis and perhaps probability weighting the
outcomes. With the benefit of this knowledge, the client
and counsel can then make the appropriate business and
strategic decisions.

Assessment of the opportunity cost of going forward
including not only legal fees, the probability of success,
but most importantly the emotional and financial and
perhaps strategic distraction from the client’s core
business.

The deliverables at the end of this phase should include a
review of the four planning perspectives – albeit on a
preliminary or from 40,000 foot level.

Roles of the Litigation consultant
#7 – Expert Reports and #8 – Reply/Critique Reports

A discussion of the expert’s report is beyond the scope of this article. However, we
observe a few points as follows:

• Too many expert reports read like mystery novels. Rather, the independent
conclusion should be clearly stated and up front. It should be supported by a
scope of review, the approaches considered and analysis undertaken in support
of the conclusion;

• The expert’s report is the expert’s report alone and no one else’s report. The
expert must “own it” in its entirety. An effective expert’s report must achieve a
number of objectives including the following (each of which suggests the
indicated role): 

• Analyst – bring judgment and maturity to the issues. Naked calculations
without context and meaning are of little value and are most often misleading;

• Historian – set the stage and frame the calculations and conclusions – tell the
relevant background history and story of the company or industry or matter at
hand;

• Interpreter – explain what financial matters and calculations, market
observations and the like mean and why they are relevant and how they impact
on the analysis and conclusion;

• Specialist – demonstrate specific expertise in a comprehensible and
trustworthy manner;

• Teaching Assistant –assist the Court to understand the approach and the
various analyses relevant to the issues at hand – avoid jargon and advocacy;

• Researcher / reporter – identify, clarify and highlight information, data and
literature that is relevant to a proper analysis of the issues and reporting; and

• Librarian – specify documentation and other evidence reviewed in scope of
work undertaken in coming to the stated conclusion and appropriately
reference it in working paper files.

#9 - Mediation and Settlement Discussions

Counsel may require different materials for a mediation and/or settlement
discussion than for trial. Both the consultant and the expert appreciate the
difference required in this forum versus that of the court and can provide counsel
with that which is required – typically shorter, more pointed and more
accommodating ranges, calculations and perspectives.

...continued from page 1

#10 – Trial

Detailed discussion concerning giving expert evidence is beyond the scope of this
article. Suffice it to say that the expert’s role at trial will likely include being
examined in chief and cross-examined. There is no substitute for preparation and
having fully canvassed the different points of view that might be brought to bear.
Remember that once cross-examination has begun, the expert cannot confer with
counsel or anyone else until the cross-examination is over.

The consultant and/or expert might be asked to assist counsel in the cross-
examination of the other side’s expert(s). This involves identifying the areas of
critique and in some cases will require the preparation of exhibits that may be put
to those experts on cross-examination as well as assisting counsel with relevant
references to literature and other sources of information and data.

The consultant will sometimes be asked by counsel to assist in the preparation of
closing arguments. This can include the assembly of “theme binders” containing
the relevant analysis of the issues and the relevant evidence (transcripts and
exhibits) presented during the trial.

SUMMARY
Successfully fulfilling the financial litigation consulting role requires not only
financial skills and an appreciation of the litigation context, but the ability to
clearly communicate and coordinate with counsel and the client.

Distinguishing the breadth of the consulting role from the traditional expert
witness role is essential – not only to ensure independence of the expert witness
but to optimize the benefit to both counsel and client in an effective and cost
efficient fashion.

Goodwill – a year later...

Company Goodwill Percent of
Name (Billions, $US) Total Assets

AOL Time Warner 81.7 51

VIACOM 57.5 64

WorldCom 40.8 44

Altria (formerly Philip Morris) 37.6 44

France Telecom 36.9 28

Kraft Foods 36.4 64

Vivendi Universal 35.5 27

Qwest Communications 34.4 48

Unilever 29.2 47

Tyco International 26.2 39

Source: USA Today, “Accounting rule targets goodwill”,  February 6, 2003

Goodwill 
Company Impairment Charge Fiscal

Rank Name (Billions, $US) Period

1 AOL Time Warner Inc. 54 2002

2 JDS Uniphase Inc. 50.1 2001

3 Qwest Communications 
International Inc. 24 2002

4 WorldCom Inc. 15–20 2001

5 Clear Channel 
Communications Inc. 10.8 2002

Source: absoluteBRAND.com 2004
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recent experience includes a controllership role for a large Canadian company,
responsible for financial reporting, treasury, and taxation. In her capacity she
acted as the project manager for a financial system conversion, including
business and process re-engineering.

She also brings financial and business consulting experience with a national
accounting firm. She is a preparer of financial analysis models, including
financial covenants, opportunity costs, and financial statement forecasts.
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Stages of Consolidation
Deans, G, Kroeger, F, & Zeisel, S. Winning the Merger Endgame; AT Kearney, 2003

There is a pattern to industry consolidation. All industries move along the same evolution curve over time, and one can identify where every
industry is in its evolution of consolidation. This book sets out what the consolidation curve is, where various industries are on that curve,
and how they have evolved along the curve over time. They also identify the private equity “sweet spot” – ie the ideal time to invest in a
business and the optimal time to divest it, along with what is necessary for a business to successfully move through each stage.

Synergy Realization 
Lesowitz, T. and Knaff, T, The Human Factor in the Post Merger Mix, Mergers & Acqusitions, December 2003

Poor post-merger integration is the reason for synergies not being realized in many acquisitions, rather than the acquirer “paying too much”.
The successful integration of two businesses is more than moving two operations into the same premises, merging the information systems
and holding bonding exercises for senior management. “The Human Factor” can impact all areas of the integration process and can
undermine the financial synergies that were planned.

There are 5 important steps in the integration process that will assist in a successful merger: (i) communicate to staff in meaningful terms,
(ii) invest in the best talent, (iii) reward the right behaviour, (iv) design the new foundation of the company, and (v) reinforce with consistent
leadership 

Once management recognizes that neither culture of the merging firms will survive intact, they can start to work on building a new culture.
This must be done deliberately and not superficially.

Discount for Lack of Marketability in the Mid-Market
Abbott, Dr. Ashok B., “Discount for Lack of Marketability: An Empirical Analysis,” Business Valuation Review, December 2003.

New study based on NASDAQ delistings finds that the smaller the company, the greater the discount for illiquidity.

Mean market value of firms on day of delisting was $3 million and range from $115,000 to $65 million. Discount during the delisting event
window of 90 days, 23%.

A very technical article but extensive bibliography and appendix referencing prior restricted stock studies and related data. Helpful
information on NASDAQ Listing / Delisting Requirements.

NATURE OF 
PREVIOUS STUDIES

Comparing private placements of restricted securities with publicly traded securities of the
same company

Comparing prices received in sales of closely held stock with subsequent IPO’s

Measuring equity returns around events causing changes in liquidity, e.g. inclusion in the 
S&P 500 Index versus NASDAQ

Theoretical measurement of liquidity costs of restrictions placed on marketability of stocks
such as the quantitative marketability discount models developed by Mercer, Silber and
Hertzel – Smith.

A RANGE OF DISCOUNT 
FOR LACK OF MARKETABILITY

30% to 35%

42% to 46%

2% to 6% varying directly with the enhanced liquidity
and size of the new exchange

1 year – 26%, 2 years – 39% and decreasing directly
with the period of restriction or illiquidity.

Dr. Abbot is an Associate Professor of Finance at the College of Business and Economics of West Virginia University.
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By A. Scott Davidson, CA•IFA, CBV

A business valuator or forensic accountant can play a number of different roles
in financial litigation and dispute resolution. The two primary roles are as
litigation consultant and expert witness. The two roles are distinctly different
though there are important areas of overlap.

An examination of these alternative roles and the attendant tasks is of interest
to those who provide the services as well as to the in-house and external counsel
who manage them.

This article focuses on the litigation consulting role as distinct from the giving
of expert testimony and related report preparation.

The litigation consulting role is much more developed in the United States than
in Canada – in large part because it is usually only in very large cases where
there is an efficient and effective role for both the litigation consultant and a
separate expert witness or witnesses. In smaller cases, the business valuator or
forensic accountant will often undertake both roles to some degree. Over time,
however, there will be increasing demand for litigation consulting separate from
expert testimony. Reasons include:

• Increasingly, specific rather than generic expertise is being required of an
admissible and credible expert;

• The experiential standard for expert witness work is simultaneously rising
and narrowing;

• Natural evolution consistent with larger case experience;

• Separation of the role of consultant and expert because of increasing concern
that if the same firm or individual is retained to act as both consultant and
as an expert witness, the independence of the expert may be impaired should
he or she be called at trial.

Throughout this article reference is made to the litigation process but the
comments pertain equally to any dispute resolution process.

COUNSEL IS QUARTERBACK
Legal counsel is always the “quarterback” in litigation or potentially litigious
matters. The selection of a litigation consultant and of expert witnesses are but
several of the many decisions that need to be made by counsel in the
development of the case strategy and management.

DIFFERENT TASKS OF THE LITIGATION CONSULTANT
The table below summarizes the different roles that might be played by the
consultant/expert at different stages in the pre-litigation and litigation process
– document production, discovery, expert reports, mediation/settlement
discussions at trial.

The various tasks at each stage are briefly discussed below. The paragraph
numbers which follow correspond to the roles/tasks in the chart below.
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Roles of the Litigation consultant
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Notice

While Value Added is designed to provide accurate and
authoritative information, the authors do not warrant the
applicability of the views expressed to any particular situation. 
As the law differs from jurisdiction to jurisdiction and may change
over time, the reader should consult his or her own professional
advisers to determine the applicability of information contained in
this newsletter in any particular circumstance. Value Added is
provided with the understanding that it does not render legal,
accounting or other professional advice but rather is intended only
to provide, in a general way, timely insights into and analysis of
developments in business valuation and other matters.

In addition to using our main telephone number, 
you may call the following people directly:

Stephen Cole 416-364-9701
Andrew Freedman 416-364-9704
William Dovey 416-364-9756
Scott Davidson 416-364-9719
Paula White 416-364-9715
Sue Loomer 416-364-9710
Robert Kanee 416-364-9718
Andrew Harington 416-364-9790
Ohran Gobrin 416-361-2572
Alan Lee 416-361-2571
Nicole McNeill 416-364-9712

If you do not receive Value Added on a regular
basis and would like to receive future issues,
please send us your business card at the fax
number or address below:

Cole & Partners
80 Richmond Street West, Suite 2000
Toronto, Ontario M5H 2A4

Tel (416) 364-9700 
Fax (416) 364-9707

E-mail: info@coleandpartners.com
www.coleandpartners.com

Pre-Litigation Litigation

TASK #2: 
GATHER 
INFORMATION

TASK #3: 
ASSESS 
FINANCIAL 
EXPOSURE

TASK #5: 
EXPLORE 
AREAS FOR 
EXAMINATION

TASK #4: 
GATHER / 
ORGANIZE / 
REQUEST 
RELEVANT 
DOCUMENTS

TASK #6:
COORDINATE 
OTHER EXPERTS

• AUTHOR
• HISTORIAN
• TEACHING 
   ASSISTANT
• INTERPRETER

• SPECIALIST
• RESEARCHER / 
   REPORTER
• LIBRARIAN
• GENERAL CONTRACTOR

TASKS #7 – #10:
EXPERT REPORTS / 
REPLY CRITIQUE REPORTS

DOCUMENT
PRODUCTION

DISCOVERY
(Examinations,
 Interrogations)

EXPERT REPORTS
(Preparation, Coordination, 
 Critique, Response)

MEDIATION AND
SETTLEMENT
DISCUSSIONS

TRIAL
(Chief, Cross, 
 Witness preparation, 
 Cross of other experts, 
 Closing arguments)

DIFFERENT ASPECTS OF LITIGATION CONSULTING ROLE

TASK #1 – PLANNING
A Continuous Process from the Outset

...continued on page 2
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Discount for Restricted Stock and Blockage Discount 

for Large Cap Companies 
Lerch, Marry Ann, “The Economic Values of Restricted Stock Discounts Measured on Secondary Offerings from April 1998 through
July 2001,” Business Valuation Review, December 2003.

The restricted stock and blockage discount for large cap broadly traded companies (“RSD”) is very different from the marketability
discount applicable to thinly traded public companies and private companies.

Based on a study of appropriate stocks from 1998 to July 2001, the author found as follows:

NATURE OF 
DISCOUNT

Large cap RSD is the sum of the floatation costs plus the blockage discount. 
Blockage discount is company specific and varies inversely with the market cap 
and size of the float.

No special marketability discount on top of the large cap RSD. 

Small cap RSD fell significantly through the red, hot market of the late 1990’s though it
remains higher than for large cap companies. In hot markets and for specific securities, 
there may be no blockage discount.

A RANGE OF DISCOUNT 
FOR BLOCKAGE AND RESTRICTED STOCK

5% for floatation   
4% for blockage
9% plus or minus

Marketability discount on top of RSD is 0%.

9% as above plus at least 11% = not less than 20%.

Mary Ann Lerch ASA, CFA, CBA is an independent fee appraiser in McLean, Virginia. She is currently pursuing a PhD in economics at George
Mason University.

Value and Prices in Today’s Market 
Harrison, J., What Buyers are Willing to Pay, Mergers & Acquisitions, December 2003

Strategic buyer premiums are thinning, both absolutely and relative to what financial buyers will pay. This is because of two primary
reasons: strategic buyers are paying less for deals and financial buyers are paying more. The premium as between what a strategic buyer
will pay and what a financial buyer will pay had been in the range of 2.5 times cash flows back in the 1990’s. Today, the difference is 1
times cash flow or less – sometimes there will be no difference at all, particularly when there is only one strategic buyer.

Strategic buyers are paying less for acquisitions now than they did in the mid to late 1990’s. This is because of a number of factors,
including not being able to use the acquirer’s stock as currency as successfully as before (ie it buys less than it used to and dilution is a
factor), they are more disciplined in their approach to acquiring businesses, and acquirer’s are not paying for “speculative synergies” the
way they used to.

Financial buyers, on the other hand, are paying more than historically (in the case of healthy companies). Many financial buyers are having
a more strategic bent to their acquisitions because many private equity firms are specializing or acquiring companies in certain niches.
They gain from the knowledge of having a focus in a particular niche, and they look for ways of consolidating and leveraging within the
group of companies they acquire.  Financial buyers are focusing more on healthy companies and are willing to pay more for these and are
often willing to purchase companies from other financial buyers which is different than historically has been the case. There are more
dollars facing fewer quality deals.
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“Going to end”

early on to 

ensure focus.

Consideration of tasks #1 to #3 in the pre-litigation phase will
not only ensure a more efficient and better focused process, it
will give counsel the opportunity to determine whether there is
alignment between his or her expectations and the consultant’s
and expert’s – ensuring the “right horse for the right course”.

OTHER LITIGATION ASSISTANCE
Once litigation has begun, the consultant’s and the sometimes
the expert’s tasks will include the following:

#4 - Document Production

Expand the initial information gathering process to include
some or all of the following:

• Identify documentation and information that will be required
by the various parties;

• Document management, including organization of the
documents, maintenance of a “data room”, review and
coding of documents by theme and related query generation
and, in some complex cases, full text imaging and related
electronic document organization;

• Assistance with production of documents, what is relevant
and why – particularly for financially oriented documents;

• Review of the documents produced by the opposing party (the
“other side”) to identify gaps in the information and
documentation and further requests and clarifications that
may be required.

#5 – Discovery

Particularly when the other side has the key documents that are
required for a proper analysis of the issues, the consultant can
be very involved with counsel in the discovery process including:
• Identify required information and documentation;
• Develop queries arising from review of the document

productions;
• The discovery process affords an opportunity to acquire

evidence to better assess and strengthen the expert’s
analysis – particularly in those areas which are subjective
and will likely be subject to scrutiny by the other side’s expert
and be the subject of cross-examination at trial;

• Interpret written interrogatories of your client;
• Sometimes, it is appropriate to attend at the examinations

for discovery to provide “live” assistance.

#6 – Coordinate Experts

Very often the industry experts selected by counsel will be long
on industry experience but have little or no experience in the
litigation process, with the related documentation and reporting
requirements. The rigor required when preparing a report and to
give evidence at trial may be in excess of an industry person’s
normal standard – particularly for cross-examination.

Under the guidance of counsel, the litigation consultant can
help to ensure the reports and testimony of the industry specific
experts are appropriately focused, distilled and balanced.
Sometimes the consultant will be asked to assist counsel in
preparing the experts for giving their evidence in chief as well
as for cross-examinations.

#1 – Planning…a Continuous Process from the Outset

This role is the most important. It spans the entirety of the
engagement and is shown as a continuous loop. It can involve
the following:

• Distillation and clarification of the financial and other issues
to assist counsel in understanding certain of the issues and
as a catalyst for counsel’s broader responsibilities. Thinking
“outside the box” to ensure the breadth of relevant
perspectives have been canvassed including financial,
income tax and related risks; 

• “Going to end” early on to ensure focus. Develop a “roadmap”
of the evidence to be marshaled, key tasks and the expert
opinion to be given.

Re-examining the roadmap to continuously improve and refine
it as the evidence unfolds and understanding sharpens;

• Assisting with document production, the discovery process,
retention of industry and other experts, research and various
tranches of analysis – all aligned with the roadmap; and

• Monitoring of costs and prioritization of tasks aligned with
the roadmap.

OTHER PRE-LITIGATION ROLES

#2 – Gathering Information

Assist in gathering the information that will facilitate a proper
assessment by counsel and the client. Generally, this
information will provide a platform for a more extensive
assembly if the matter proceeds to litigation.

#3 – Assess Financial Exposure

Assist counsel and the client with the following:

• Various aspects of planning including a preliminary
determination of the nature of the case, the key questions
and issues to be addressed and the roadmap.

• Preliminary assessment of financial exposure including the
following:

■ Make a “ballpark” quantification of the loss or other
amounts at issue;

■ Provide “bookend” type analysis (i.e. the possible low and
high outcomes under the worst and best scenarios);

■ Consider appropriate mitigation strategies;

■ Assessment of defendant’s ability to pay because the case
is of no value if the judgment cannot be collected; and

■ Risk analysis and perhaps probability weighting the
outcomes. With the benefit of this knowledge, the client
and counsel can then make the appropriate business and
strategic decisions.

Assessment of the opportunity cost of going forward
including not only legal fees, the probability of success,
but most importantly the emotional and financial and
perhaps strategic distraction from the client’s core
business.

The deliverables at the end of this phase should include a
review of the four planning perspectives – albeit on a
preliminary or from 40,000 foot level.

Roles of the Litigation consultant
#7 – Expert Reports and #8 – Reply/Critique Reports

A discussion of the expert’s report is beyond the scope of this article. However, we
observe a few points as follows:

• Too many expert reports read like mystery novels. Rather, the independent
conclusion should be clearly stated and up front. It should be supported by a
scope of review, the approaches considered and analysis undertaken in support
of the conclusion;

• The expert’s report is the expert’s report alone and no one else’s report. The
expert must “own it” in its entirety. An effective expert’s report must achieve a
number of objectives including the following (each of which suggests the
indicated role): 

• Analyst – bring judgment and maturity to the issues. Naked calculations
without context and meaning are of little value and are most often misleading;

• Historian – set the stage and frame the calculations and conclusions – tell the
relevant background history and story of the company or industry or matter at
hand;

• Interpreter – explain what financial matters and calculations, market
observations and the like mean and why they are relevant and how they impact
on the analysis and conclusion;

• Specialist – demonstrate specific expertise in a comprehensible and
trustworthy manner;

• Teaching Assistant –assist the Court to understand the approach and the
various analyses relevant to the issues at hand – avoid jargon and advocacy;

• Researcher / reporter – identify, clarify and highlight information, data and
literature that is relevant to a proper analysis of the issues and reporting; and

• Librarian – specify documentation and other evidence reviewed in scope of
work undertaken in coming to the stated conclusion and appropriately
reference it in working paper files.

#9 - Mediation and Settlement Discussions

Counsel may require different materials for a mediation and/or settlement
discussion than for trial. Both the consultant and the expert appreciate the
difference required in this forum versus that of the court and can provide counsel
with that which is required – typically shorter, more pointed and more
accommodating ranges, calculations and perspectives.

...continued from page 1

#10 – Trial

Detailed discussion concerning giving expert evidence is beyond the scope of this
article. Suffice it to say that the expert’s role at trial will likely include being
examined in chief and cross-examined. There is no substitute for preparation and
having fully canvassed the different points of view that might be brought to bear.
Remember that once cross-examination has begun, the expert cannot confer with
counsel or anyone else until the cross-examination is over.

The consultant and/or expert might be asked to assist counsel in the cross-
examination of the other side’s expert(s). This involves identifying the areas of
critique and in some cases will require the preparation of exhibits that may be put
to those experts on cross-examination as well as assisting counsel with relevant
references to literature and other sources of information and data.

The consultant will sometimes be asked by counsel to assist in the preparation of
closing arguments. This can include the assembly of “theme binders” containing
the relevant analysis of the issues and the relevant evidence (transcripts and
exhibits) presented during the trial.

SUMMARY
Successfully fulfilling the financial litigation consulting role requires not only
financial skills and an appreciation of the litigation context, but the ability to
clearly communicate and coordinate with counsel and the client.

Distinguishing the breadth of the consulting role from the traditional expert
witness role is essential – not only to ensure independence of the expert witness
but to optimize the benefit to both counsel and client in an effective and cost
efficient fashion.

Goodwill – a year later...

Company Goodwill Percent of
Name (Billions, $US) Total Assets

AOL Time Warner 81.7 51

VIACOM 57.5 64

WorldCom 40.8 44

Altria (formerly Philip Morris) 37.6 44

France Telecom 36.9 28

Kraft Foods 36.4 64

Vivendi Universal 35.5 27

Qwest Communications 34.4 48

Unilever 29.2 47

Tyco International 26.2 39

Source: USA Today, “Accounting rule targets goodwill”,  February 6, 2003

Goodwill 
Company Impairment Charge Fiscal

Rank Name (Billions, $US) Period

1 AOL Time Warner Inc. 54 2002

2 JDS Uniphase Inc. 50.1 2001

3 Qwest Communications 
International Inc. 24 2002

4 WorldCom Inc. 15–20 2001

5 Clear Channel 
Communications Inc. 10.8 2002

Source: absoluteBRAND.com 2004

new staff
Nicole M. McNeill

Nicole is a Chartered Accountant and a Certified Public Accountant. Her most
recent experience includes a controllership role for a large Canadian company,
responsible for financial reporting, treasury, and taxation. In her capacity she
acted as the project manager for a financial system conversion, including
business and process re-engineering.

She also brings financial and business consulting experience with a national
accounting firm. She is a preparer of financial analysis models, including
financial covenants, opportunity costs, and financial statement forecasts.
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Stages of Consolidation
Deans, G, Kroeger, F, & Zeisel, S. Winning the Merger Endgame; AT Kearney, 2003

There is a pattern to industry consolidation. All industries move along the same evolution curve over time, and one can identify where every
industry is in its evolution of consolidation. This book sets out what the consolidation curve is, where various industries are on that curve,
and how they have evolved along the curve over time. They also identify the private equity “sweet spot” – ie the ideal time to invest in a
business and the optimal time to divest it, along with what is necessary for a business to successfully move through each stage.

Synergy Realization 
Lesowitz, T. and Knaff, T, The Human Factor in the Post Merger Mix, Mergers & Acqusitions, December 2003

Poor post-merger integration is the reason for synergies not being realized in many acquisitions, rather than the acquirer “paying too much”.
The successful integration of two businesses is more than moving two operations into the same premises, merging the information systems
and holding bonding exercises for senior management. “The Human Factor” can impact all areas of the integration process and can
undermine the financial synergies that were planned.

There are 5 important steps in the integration process that will assist in a successful merger: (i) communicate to staff in meaningful terms,
(ii) invest in the best talent, (iii) reward the right behaviour, (iv) design the new foundation of the company, and (v) reinforce with consistent
leadership 

Once management recognizes that neither culture of the merging firms will survive intact, they can start to work on building a new culture.
This must be done deliberately and not superficially.

Discount for Lack of Marketability in the Mid-Market
Abbott, Dr. Ashok B., “Discount for Lack of Marketability: An Empirical Analysis,” Business Valuation Review, December 2003.

New study based on NASDAQ delistings finds that the smaller the company, the greater the discount for illiquidity.

Mean market value of firms on day of delisting was $3 million and range from $115,000 to $65 million. Discount during the delisting event
window of 90 days, 23%.

A very technical article but extensive bibliography and appendix referencing prior restricted stock studies and related data. Helpful
information on NASDAQ Listing / Delisting Requirements.

NATURE OF 
PREVIOUS STUDIES

Comparing private placements of restricted securities with publicly traded securities of the
same company

Comparing prices received in sales of closely held stock with subsequent IPO’s

Measuring equity returns around events causing changes in liquidity, e.g. inclusion in the 
S&P 500 Index versus NASDAQ

Theoretical measurement of liquidity costs of restrictions placed on marketability of stocks
such as the quantitative marketability discount models developed by Mercer, Silber and
Hertzel – Smith.

A RANGE OF DISCOUNT 
FOR LACK OF MARKETABILITY

30% to 35%

42% to 46%

2% to 6% varying directly with the enhanced liquidity
and size of the new exchange

1 year – 26%, 2 years – 39% and decreasing directly
with the period of restriction or illiquidity.

Dr. Abbot is an Associate Professor of Finance at the College of Business and Economics of West Virginia University.
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